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Policy (Wis. Stat. § 19.81)

The Open Meetings Law begins by recognizing that a representative government depends on an informed
electorate. An informed electorate needs access to information. The Wisconsin State Legislature declares
that the policy of the Open Meetings Law is to:

* Enable the public to have “the fullest and most complete information regarding the affairs of
government as is compatible with the conduct of government business;”

* Ensure that meetings of governmental bodies are held in places reasonably accessible to the
public; and

* Ensure that such meetings are open to the public unless otherwise expressly provided by law.

The Open Meetings Law is to be “liberally construed” (i.e. broadly interpreted) to achieve the purpose of
open government.! The law ensures that there is public access and open decision making. Open decision
making includes the information gathering stages, discussions, and voting.?

The policy provisions of the Open Meetings Law are not idle rhetoric. Almost all court decisions enforcing
the law begin by invoking the explicit policies stated in Wis. Stat. § 19.81.2 To implement these policies, the
law requires advance notice of meetings and that those meetings be open and accessible to the public.
Closed sessions are limited to exceptions specifically provided by statute.?

Coverage

“Governmental Bodies” subject to the Open Meetings Law

The definitions in the Open Meetings Law not only explain terms used in the statute, but they also
determine which bodies are covered and what gatherings constitute a “meeting” under the law. A
“governmental body” under the Open Meetings Law includes any state or local agency, board, commission,
committee and council created by law, ordinance, rule or order.” “Rule or order” includes motions,
resolutions, formal and informal directives by a governmental body or officer that sets up a body and
assigns it duties.® At the local level, bodies covered include county, village, and town boards, city councils,
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school boards, as well as all their committees, commissions, and boards. It is how the body is created, not
its members or authority that is the determining factor. Thus, a citizen study or advisory committee created
by a county board is considered a governmental body.’

A committee, including one set up by administrative staff, could be a governmental body under the Open
Meetings Law even if it is not a typical sub-unit of the city council, town or county board. If the committee
takes the form of a body with defined membership, is created by "rule," and has the power to take
collective action, then it is considered a governmental body under the Open Meetings Law.® The key
element is whether it is created by "rule." A rule can be a statute, ordinance, resolution, or policy, including
handbooks or by-laws, that creates or authorizes the committee. The Wisconsin Counties Association and
the League of Wisconsin Municipalities recommend reviewing ordinances, by-laws, policies, and handbooks
that are approved by the county or village board or city council to determine which committees are created
by rule.®

In addition, the term “governmental body” under the law includes governmental and quasigovernmental
corporations, as well as other specified entities.’° A governmental or quasigovernmental corporation
includes corporations created by the legislature or by other governmental bodies under statutory
authorization. Quasi-governmental corporations are not just those created by a governmental body, but
also may be corporations that resemble governmental corporations.!! Determining if an entity resembles a
governmental corporation depends on the total facts and circumstance about the entity and is determined
on a case-by-case basis.’ Thus no single factor is determinative, but courts consider several factors: (1)
whether the entity performs or serves a public function, as opposed to a purely private function, even if the
public function is merely recommending action to a governmental body;* (2) the degree of public
funding;'* (3) government access to the entity’s records;* (4) express or implied representations that the
entity is affiliated with government;’® and (5) the extent government controls the entity’s operation, such
as appointing directors, officers or employees, or officials serving in those positions.’

If a citizen body creates itself by its own authority (independent of any governmental unit or statute,
ordinance, rule or order) and sets its own charter, bylaws, membership requirements, or rules, most likely
it is not a quasi-governmental corporation. To constitute a governmental corporation or quasi-
governmental corporation, the organization must in fact be incorporated, and not another type of entity
such as a nonprofit association.!®

The Open Meetings Law still provides that a local governmental body conducting collective bargaining is
not subject to the law. However, this in not as significant a provision of the law as it was before the Act 10
public union reforms. Nonetheless, notice of reopening a collective bargaining agreement must be given
under the Open Meetings Law and final ratification of the agreement must be done in open session under
such law.”

“Meetings” under the Open Meetings Law

A meeting is defined as a gathering of members of a governmental body for the purpose of exercising
responsibilities and authority vested in the body.?° The courts apply a purpose test and a numbers test to
determine if a meeting occurred. The law applies to a meeting when both the numbers and purpose tests
are met.”!

Purpose and Numbers Tests

The purpose test is met when there is information gathering, discussion, or decision-making on matters
over which the governmental body has authority. Social or chance gatherings where there is no discussion
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on the topics over which the body has jurisdiction are excluded. The numbers test asks if there are enough
members to determine the outcome of an action. The statute presumes that a gathering of one-half of the
membership is a meeting, because one-half could determine the outcome of a vote by preventing a
majority in favor of a proposal. Thus, less than a majority could determine the outcome of an issue. This is
called a "negative quorum," and can meet the numbers test. Use caution when gathering with other
members, because less than half can also be a negative quorum. There could be less than half a city
council, or county board gathered together, but a quorum or a negative quorum of a committee may exist.
Votes requiring a two-thirds majority, like a budget amendment, can meet the numbers test if one-third
plus one of the members are together discussing the amendment.??

There are other special cases where a meeting exists for the purposes of the law. A series of conversations,
phone calls, or emails to “line up votes” or conduct other business is known as a "walking quorum," and
violates the law.? Such conduct addresses the business of the governmental body without public notice,
information, or participation. Telephone conference calls among members are also considered a meeting
when the two tests are met and therefore, must be conducted in such a manner as to be accessible to the
public.?*

Emails, instant messages, blogs, social media sites, and other electronic message forms could also create a
meeting. While no court decision has clarified the Open Meetings Law on this issue, the state attorney
general's office advises that if the communications are like an in-person discussion with a prompt exchange
of viewpoints by members, then it raises the possibility of an Open Meetings Law violation. If the
communication is more like written a communication on paper, which is not an Open Meetings Law
violation, then the communication is less likely a violation. To avoid the risk of excluding the public and
violating the law, the attorney general's office discourages the use of electronic messages between
members to discuss issues within the authority of the body. Certainly, avoid the “reply” or “reply al
functions.®

IM

email

If enough members of one government body to satisfy the numbers test and attend the meeting of another
government body in an effort to gather information on a subject over which the body has authority, a
meeting under the law may occur. Unless the gathering is by chance, it should be treated as a meeting of
both bodies and notice must be given.?® The attorney general’s office recommends giving notice of when a
body is attending the meeting of another body and to be as specific in the notice as possible. It is further
recommended to avoid stock or boilerplate language such as that “a possible quorum may attend.” Instead,
be specific as to which bodies will attend the other's meeting and include when it is scheduled to occur.?’

Not all gatherings of members become a meeting under the law. As previously mentioned, the Open
Meetings Law does not require notice for social gatherings, gatherings by chance, or at a conference if
there is no business conducted (that is, the purpose test is not met).

The place of meeting must be reasonably accessible to the public, including persons with disabilities.?®
Accordingly, the facility chosen for a meeting must be sufficient for the number of people reasonably
expected to attend.?®

Public Notice Requirements

If the public did not know the subjects of a governmental meeting or were not made aware of its location,
date, and the time of the meeting, a meeting open to the public would be almost meaningless. Thus, public
notice is required before every governmental meeting.>® Further, separate notices must be given for each
meeting.3!
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Effective March 2020, the Legislature changed the Open Meetings Law to require that Open Meetings Law
notice to the public shall use one of three specific methods.

1.Posting a notice in at least 3 public places,

2.Posting in a least one public place and placing a notice electronically on the governmental
body’s Internet site, or

3.By paid publication in a news medium.3?

It is further required that each posting place or publication be “likely to give notice to person’s affected.”3?
The Open Meetings Law provides that paid published news medium notice is one method notice methods,
but other statutes may require a published notice. If a paid newspaper publication is used to give notice,
confirmation that it was in fact published in a timely fashion should be secured before the meeting
convenes.?

The Open Meetings Law also requires providing notice to the news media.>® Notice may be in writing, by
telephone, voice mail, fax or email. Written methods are best for accuracy and because doing so creates a
record of the notice that can later be used as proof of compliance with the notice to news media
requirement. Notice must be given to any news media that has made a written request, as well as to the
official newspaper for the governmental unit. If there is no official newspaper, then notice must be sent to
the news medium that is likely to give notice in the area. The newspaper does not have to print the notice
and you do not have to pay to publish the notice, but you must send the notice to the newspaper whether
they publish it or not.%®

The notice must state the time, date, and place of the meeting. If a closed session is anticipated, the notice
must include the item to be considered and a citation to the particular statute justifying the closed session
(see “Permitted Exemptions for Holding Closed Sessions,” below).%”

The notice must also state the subject matter of the meeting. Discussion on any action or matter is limited
to the topics specified in the notice (there is a limited exception for a public comment period, which is
discussed below). The content of the notice must be "reasonably likely to apprise the public" of what will
be addressed at the meeting.*® In other words, the subject matter must be specific enough to let people
interested in a subject matter know that it will be addressed at the meeting.

Courts reviewing and enforcing compliance with the Open Meetings Law will determine if the notice is
specific enough on a case-by-case basis. That means what may be adequate subject matter notice in one
instance may not be adequate in a different instance. For example, a notice stating, "employee contracts"
could be adequate, but if it includes the contract of a controversial employee, then "employee contracts"
would not be specific enough to satisfy the Open Meetings Law.>°

The Wisconsin Supreme Court gave three factors to consider when determining if notice of subject of a
meeting is reasonably specific:

1. The burden of providing more detailed notice. This factor balances specificity with the efficient
conduct of public business.

2. Whether the subject matter is of particular interest to the public. This factor considers the
number of people interested and the intensity of interest.
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3.Whether the subject involves a non-routine action that the public would be unlikely to
anticipate. This factor recognizes there may be less need for specificity with routine matters and
more need for specificity where novel issues are involved.*°

The attorney general’s office advises that any generic notice that contains expected reports or comments
by a member, official, or presiding officer should state the topics that will be addressed in the report. The
attorney general’s office further advises that generic subjects, such as "old business," "new business,"
"agenda revisions," or "such other matters as authorized by law," and fail to include further subject matter
identification are inherently insufficient notice.**

A separate notice is required before each meeting of the governmental body. A general notice that is
meant to cover a period of time (i.e., a week, a month) is not allowed. Notice must be given at least 24
hours prior to the meeting. The Open Meetings Law says that for “good cause” a shorter time for notice
may be given; however, it must be at least two hours in advance of the meeting. Forgetting the notice or
negligence is not good cause. Remember that the purpose of the law is a well-informed public, so any
doubts about good cause should be resolved in favor of the public.

The presiding officer of the governmental body is responsible to give notices under the Open Meetings
Law, or someone he or she designates.*? Because including the meeting agenda into the notice is the most
common means of providing notice of the subject matter of the meeting, this part of law can be
misunderstood to state that the presiding officer “controls” the agenda. That is neither the language nor
the intent of the statute. The statute only assigns responsibility and accountability for meeting notices to
the presiding officer, but agenda setting process more properly the subject to the body's local procedural
rules.

The Open Meetings Law does not require public participation in a meeting. A governmental body may, but
is not obligated to, provide for a period of "public comment" during a meeting. During that period, the
governmental body may receive information from members of the public, but only limited responses or
discussion is permitted if comments are on a subject matter not included in the notice.*®

Meetings must be open to all persons, except when closed for a specific permitted purpose (see below). An
open meeting means that it is reasonably accessible to members of the public.** Accessible also means
"reasonable effort" to accommodate persons who want to record, video, or photograph the meeting,
provided that those activities do not interfere with the meeting or rights of other participants.*

Permitted Exemptions for Holding Closed Sessions

Some subjects if discussed in an open meeting could actually be adverse to the public interest. Consider if
the meeting subject is purchasing a parcel of real estate the municipality needs, and the board wants to
consider acceptable terms to authorize for negotiation. Typically, an administrator or staff person is given
an acceptable range of prices to use in negotiation, but if the possible terms and prices are discussed in
open session, bargaining power will be compromised as the seller will know the highest price the
municipality has authorized. To avoid possible harm to the public interest, the Open Meetings Law sets
forth specific exceptions that permit conducting business on limited subject matter in a closed session.

Remember that the purpose of the Open Meetings Law is providing the public with “the fullest and most
complete information regarding the affairs of government as is compatible with conduct of government
business,” and the Open Meetings Law is to be construed liberally in favor of achieving that purpose.*®
Another general requirement of the Open Meetings Law is that all governmental business shall be
conducted in open session.*’” Considering these requirements of the statutes, the exemptions in Wis. Stat. §
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19.85 must be construed strictly and narrowly.*® If there is any doubt of whether a closed session
exemption applies to the meeting subject matter in question, whether to close the meeting should be
resolved in favor of openness.*

A closed session may be held for one or more of 11 specified exemptions in the statutes. The following
exemptions are of interest to local government bodies.

» "Case" deliberations - Wis. Stat. § 19.85(1)(a). This narrow exemption considers a “case” to be
the subject of a quasi-judicial hearing that has many aspects of a court case: adversaries,
witnesses, direct, and cross examination of witnesses.*°

» Employee discipline, licensing, tenure, and employee evaluation- Wis. Stat. § 19.85 (1)(b) &
(c). Two open meeting exemptions involve one or more public employees. Closed sessions are
permitted under Wis. Stat. § 19.85 (1)(b), when the subject is the dismissal, demotion, licensing,
tenure, or discipline of a public employee. Wis. Stat. § 19.85 (1)(c), permits closed session when
considering employment, promotion, compensation, or performance evaluation. These two
exemptions do not include all employee related subjects, but facts and information about a
specific employee(s). It does not grant an exemption when discussing policies involving a
department or all employees in general.>! Neither can consideration of action to fill a vacancy on
the governmental body or appointments to committees be in closed session.>?

If a closed session is to consider employee dismissal, demotion, or discipline and there is an evidentiary
hearing or final action is contemplated, then the employee may demand that the hearing or meeting be in
open session. Employees must be given notice of such closed hearings or sessions and be advised of their
right to have it take place in open session. However, the employee does not have the right to demand the
meeting be in closed session.>?

¢ Criminal matters - Wis. Stat. §19.85(1)(d). This exemption allows closed sessions to consider
strategies for crime prevention or detection. It also allows closed session to consider probation
or parole, but this is not a local government function.

¢ Purchases and competitive bargaining - Wis. Stat. §19.85(1)(e). This is the exemption
mentioned in the introduction to this segment of this chapter. Closed sessions are allowed when
deliberating or negotiating the purchase of public property, investment of public funds, or other
specified public business, when competitive or bargaining reasons require a closed session. The
competitive or bargaining reasons must relate to reasons benefiting the governmental body, not
a private party's desire for confidentiality.>*

¢ Burial sites - Wis. Stat. § 19.85(1)(em). Deliberating on a burial site if discussing it in public
would likely result in disturbance of the site.

¢ Damaging personal information - Wis. Stat. § 19.85(1)(f). Closed session is permitted when
considering financial, medical, social or personal histories, or disciplinary data of specific
persons. It also includes preliminary consideration of specific personnel problems or
investigation of charges against a specific person, except when that person's right to an open
meeting applies (see “Employee discipline, licensing, tenure” above). This exception can only be
used if discussion in an open meeting would have a substantial adverse effect on the reputation
of the person involved. This exemption applies to “specific persons” as compared to a small
classification of public employees (see “Employee discipline, licensing, tenure” above.)
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¢ Legal consultation - Wis. Stat. § 19.85(g). Conferring with legal counsel who is giving written or
oral advice about strategy to be adopted in litigation in which the governmental body is or is
likely to be involved.

* Confidential ethics opinion - Wis. Stat. § 19.85(1)(h). Used to consider a request for confidential
written advice from a local ethics board.

Conducting Permitted Closed Session

The Open Meetings Law spells out a specific process to meet in closed session. Notice must be given of a
contemplated closed session. The notice must describe the subject matter and specify the specific statutory
exemption(s) allowing the closed session.>® The notice of the subject matter of a closed session must be
specific enough to allow the members voting on a motion for closed session and the public to discern
whether the subject is authorized for closed session under Wis. Stat. §19.85(1).

To go into a closed session, the meeting must begin in open session. The body’s presiding officer must
announce the authority and subject of the proposed closed session. The announcement must be included
in the meeting minutes or record. A motion to go into closed session must be made and seconded,
followed by a vote so that each member’s vote can be determined. The motion, the second, and the vote
must be part of the meeting record.>® Once a body goes into closed session it cannot reconvene in open
session for 12 hours, unless public notice was given in the original notice of its intent to return to open
session.>’

If the need arises, the body can go into closed session on an item specified in the public notice.*® In such a
case, the closed session item should be placed at the end of the agenda because the body cannot
reconvene in open session when there was not a notice of the closed session. This is a very narrow
provision, and whenever time allows, 24-hour notice must be given, or if there is good cause, at least two-
hour notice could be used to give an amended notice that includes an indication that a closed session was
not originally contemplated.

As with open sessions, motions and votes in closed session must be recorded. Whenever feasible, votes
should be taken in open session, unless voting is an integral part of the closed session and the reason for
going into closed session would be defeated or compromised by votes in open session.>®

Only matters for which the session was closed may be considered in closed session.®® All governmental
body members may participate in closed session, including those that voted against closed session. This
includes a committee meeting in closed session, even if members are not on that committee, unless the
governing body has a formal rule or ordinance allowing for the exclusion of members who are not serving
on the committee.® The body has discretion to admit anyone to a closed session that they deem necessary
to conduct the business of the closed session.®?

Voting & Records

Generally, motions, seconds, and any roll call votes must be recorded, preserved, and made available to the
extent prescribed by the Public Records Law.® (See the “Wisconsin Public Records” chapter of this
handbook.). Certain statutes require each member's vote to be recorded; for example, Wis. Stat. § 19.85,
discussed above, requires each member's vote to be recorded to convene in closed session. Wis. Stat. §
59.23(2)(a), requires county clerks to keep a record of the board proceeding, including the vote of each
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supervisor. The Open Meetings Law provides that any member of a governmental body may require a roll
call vote.®*

Penalties & Enforcement (Wis. Stats. §§ 19.96 & 19.97)

Violations of the Open Meetings Law are punishable by a court imposing a civil forfeiture penalty or a fine
of $25 to $300 against members who attended a meeting in violation of the law, or a presiding officer who
violated the notice requirement. These amounts are the base penalty, and, with mandatory court costs and
assessments, a $300 forfeiture can reach over $500. Any forfeiture imposed must be paid by the members
themselves and cannot be reimbursed by the governmental unit.®® If the enforcement involves an improper
closed session, members who voted against convening in closed session have a defense to the charge.®®

In addition, a court enforcing the Open Meetings Law has the power to void any action taken at a meeting
in violation of the Open Meetings Law. There may be other remedies, such as an injunction, that the court
may order.®” A court also can order that the reasonable costs of prosecuting the violation can be recovered.

To start an enforcement action, any person may file a complaint under oath, known as a "verified
complaint," with the county district attorney (DA). If the DA does not bring an enforcement action within
20 days, the person may bring his or her own enforcement action in the name of the state. If successful,
violators can be required to pay the actual costs and reasonable attorney fees of bringing the court action.
In some cases, the attorney general’s office may bring an enforcement action.

These penalties are serious, but even allegations of Open Meetings Law violations often have a devastating
effect on public trust in the governmental body and its members. There is also the personal embarrassment
to the members and political consequences. On the other hand, being mindful of the purpose and
requirements of the Open Meeting Law is a means to build public trust.

Reference & Advice

Refer to Wis. Stat. §§ 19.81-19.98 for the specific wording of the law. The Wisconsin Department of Justice
has created the Office of Open Government, which has a website where you will find Open Meetings Law
statutes, Wisconsin Open Meetings Law, A Compliance Guide (2018), and other resources:
https://www.doj.state.wi.us/office-open-government/office-open-governmentresources. Advice on the
Open Meetings Law is available from the county corporation counsel, a municipal attorney, or the
Wisconsin Department of Justice. The UW-Extension Local Government Center (LGC) has resources
available including a video on the law, which is available through the LGC’s website, http://lgc.uwex.edu.
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